
SEMINOLE COUNTY GOVERNMENT
AGENDA MEMORANDUM

MOTION/RECOMMENDATION:
[Continued From 11/18/2008] 1. Approve the Mediated Settlement and the Development Order 
for the communications tower located on Parcel 202 of the Carillon PUD and authorize the 
Chairman to execute the aforementioned documents (TBCOM PROPERTIES, LLC, applicant); 
or

2. Deny the Mediated Settlement and Development Order for the communications tower
located on Parcel 202 of the Carillon PUD (TBCOM PROPERTIES, LLC, applicant);

BACKGROUND:

On December 11, 2007, the Board of County Commissioners appealed the decision of the 
Board of Adjustment to approve a communication tower pursuant to Seminole County Land 
Development Code Section 1.12(b).  

The request was to construct a 130 feet communication tower with a flagpole design.  The 
applicant proposed to co-locate five (5) carriers on the tower.  The subject property is 
located in the Carillon PUD. The site is Parcel 202 which permits C-1 (Retail Commercial)
district uses. The property is currently vacant.  

The Board of County Commissioners held a public hearing on this item on February 12, 2008.  
At that public hearing, the Board denied the communications tower on a 3-2 vote.  

Following the public hearing, TBCOM PROPERTIES, LLC, (hereafter,”TBCOM”) filed a civil 
lawsuit in the United States District Court for the Middle District, styled TBCOM PROPERTIES, 
LLC, A FLORIDA LIMITED LIABILITY COMPANY, v. SEMINOLE COUNTY, A POLITICAL 
SUBDIVISION OF THE STATE OF FLORIDA, Case No. 6:08-cv-379-ORL-28-DAB to 
challenge the County’s denial of the communications tower.  This action is filed under the 
Federal Telecommunications Act of 1996 (“TCA”).  This action is somewhat similar to a state-
court action by way of petition for writ of certiorari to review local government land use 
decisions, in that the proceeding is a non-jury proceeding and the court reviews the transcript 
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and the evidence submitted to the Board of County Commissioners to determine whether the 
BCC’s action comports both with the TCA and with state land use law. The TCA is a federal 
attempt to protect communication tower companies against arbitrary decisions based on 
nothing more than opposition to cell towers on a not-in-my-backyard (“NIMBY”)  basis, while at 
the same time balancing the Court’s authority in this area against the proper and legitimate 
exercise of discretion by the local land use authority.  The suit has two allegations:  (1) that a 
written order of denial, specifying the basis for the decision, was not rendered within thirty 
days from the date of the public hearing; and (2) that the BCC order of denial that was 
rendered is not supported by substantial evidence.   The current status of the proceedings is 
that TBCOM has filed its motion for summary judgment.  The Court ordered the parties to 
mediate the dispute, which mediation occurred before Court-Appointed mediator Stephen
Bechtel on October 15, 2008.  The parties participated in good faith at the mediation, and the 
mediation concluded with a Mediated Settlement, subject to BCC ratification.  Among other 
points, the settlement calls for scheduling consideration by the BCC on November 18, 2008.  
As a result thereof, the County staff has advertised a public hearing for that date, so that any 
affected party may be heard regarding the settlement proposal.  The terms of the settlement 
include additional conditions, agreed to by TBCOM, which call for, among other things, an 
eight-foot masonry wall, to be consistent with the existing walls in the Carillon area, at the 
base of the facility.  There will be a five foot landscape buffer, including a hedge and eight 
canopy trees outside of the wall.  These and other specifics are included in a new proposed 
development order that would permit the 130’ high communications tower, subject to the new 
and previously stated conditions.  The new conditions will cause TBCOM to incur significant 
expense, and will significantly improve the ground level aesthetics of the tower site.  

     Currently, the Court has dismissed the suit, but without prejudice, pending BCC action on 
the settlement.  That basically means that the suit can be easily re-filed if the BCC does not 
approve the settlement.  If the BCC does not ratify this settlement, then the County will file its 
response to TBCOM’s motion for summary judgment, which may include our own cross-
motion.  The Court will then rule on the opposing motions. If the Court rules against the 
County, it may order the County to approve the tower, but without the new conditions specified 
in this settlement.   Note that this case is similar to a case also involving TBCOM with a 
communications tower in the vicinity of I-95, involving the City of New Smyrna Beach.  After 
the Court ruled against the City on the issue of liability in that case, the parties settled a few 
days before trial was to commence.

This proposed settlement would further the County policy that favors collocation, and achieves 
a greater benefit for area residents, as compared to TBCOM’s original proposal which had 
been approved by the Board of Adjustment.  With respect to the interests of area residents, 
they are not currently a party to the litigation. If the BCC approves this settlement, and any of 
them wish to challenge the resulting approval, they would be advised to contact private 
counsel to consider intervening in the federal court action.

STAFF RECOMMENDATION:
Staff recommends that the Board of County Commissioners approve the Mediated Settlement 
and the Development Order for the communications tower located on Parcel 202 of the 
Carillon PUD and authorize the Chairman to execute the aforementioned documents.



ATTACHMENTS:

1. TB Com Development Order

Additionally Reviewed By:

County Attorney Review ( Matthew Minter )
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SEMINOLE COUNTY APPROVAL DEVELOPMENT 

ORDER 
 
 On November 18, 2008 Seminole County issued this Development Order relating 
to and touching and concerning the following described property: 
 

LOT 2 CARILLON PARCEL 202 PB 53 PGS 27 & 28 
 

 (The aforedescribed legal description has been provided to Seminole County by the 
owner of the aforedescribed property.) 
 

FINDINGS OF FACT 
 
Property Owner: AHG Group 
 1551 Sandpur Road 
 Maitland, FL 32751 
 
Project Name: McCulloch Road (1680) 
 
Special Exception Approval:  
 

Special exception for a 130 foot communication tower in the PUD (Planned Unit 

Development)  

The Development Approval sought is consistent with the Seminole County 

Comprehensive Plan and will be developed consistent with and in compliance to 

applicable land development regulations and all other applicable regulations and 

ordinances. 

The owner of the property has expressly agreed to be bound by and subject to the 

development conditions and commitments stated below and has covenanted and 

agreed to have such conditions and commitments run with, follow and perpetually 

burden the aforedescribed property. 

 

Prepared by: Dori DeBord,  
Planning and Development Director 

                                                                     1101 East First Street 
                                                                       Sanford, Florida  32771 
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Order 

 
 NOW, THEREFORE, IT IS ORDERED AND AGREED THAT: 
 

(1)  The aforementioned application for development approval is GRANTED. 

(2)  All development shall fully comply with all of the codes and ordinances in 

effect in Seminole County at the time of issuance of permits including all impact fee 

ordinances. 

     (3) The conditions upon this development approval and the commitments made 

as to this development approval, all of which have been accepted by and agreed to by 

the owner of the property are as follows: 

a. The height of the tower shall not exceed 130 feet. 
b. A eight (8) foot masonry wall shall be constructed around the base of the 

tower. This wall shall be located along the eastern, western and southern 
boundaries of the site.  A chain link gate will be permitted to allow access to 
the equipment located at the base of the tower. The wall will be built to the 
specifications found in Exhibit 1 and Exhibit 2 attached to this Development 
Order. 

c. A five (5) foot landscaped buffer will be installed and maintained by the 
developer outside the perimeter of the wall on the south and west sides. This 
buffer will include eight canopy trees per 100 linear feet, be at least 8 feet tall 
with a 2 inch caliper at breast height.   A shrub or hedge will be planted 
between the canopy trees, at least three feet off-center and 10 feet apart. 

d. The developer will provide maintenance and irrigation to the landscaped 
buffer around the entire base of the tower. 

e. IM study will be conducted by each subscriber and a test will be conducted 
prior to commercial use.  The IM analysis shall address potential impacts on 
public safety communications facilities in the immediate area of proposed 
tower as well as the impact of collocation on the tower itself.  If the IM study 
indicates significant potential for interference, the collocation shall not be 
permitted.  If there are any unresolved problems after the commencement of 
service, TBCOM will immediately remove the offending subscriber from 
service. 

f. The flagpole will be lighted and a serviceable 20’ x 30’ American flag will be 
flown at all times. 

g. Copies of the IM studies including any analysis and findings will be made 
available to the County’s Telecommunications Manager for review and 
comment.  The IM engineering, analysis and the County’s 
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Telecommunications Manager’s review and comment shall be completed 
within 60 days. 
 

 (4) This Development Order touches and concerns the aforedescribed property 

and the conditions, commitments and provisions of this Development Order shall 

perpetually burden, run with and follow the said property and be a servitude upon and 

binding upon said property unless released in whole or part by action of Seminole 

County by virtue of a document of equal dignity herewith.  The owner of the said 

property has expressly covenanted and agreed to this provision and all other terms and 

provisions of this Development Order. 

(5) The terms and provisions of this Order are not severable and in the event any 

portion of this Order shall be found to be invalid or illegal then the entire order shall be 

null and void. 

 
Done and Ordered on the date first written above. 
 
 
 
      _____________________________ 
      Chairman, Seminole County    
      Board of County Commissioners 
 
STATE OF FLORIDA   ) 
COUNTY OF SEMINOLE  ) 
 
I HEREBY CERTIFY that on this day, before me, an officer duly authorized in the State 
and County aforesaid to take acknowledgments, personally appeared 
______________________ who is personally known to me or who has produced 
_________________ as identification and who executed the foregoing instrument. 
 
WITNESS my hand and official seal in the County and State last aforesaid this 
_______day of _________________, 2008. 
 
 
 
              
                                                              Notary Public, in and for the County and State 
                                                              Aforementioned 
 
                                 My Commission Expires:  
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